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REGULATORY AGREEMENT AND AFFORDABLE HOUSING COVENANT

This RegulatoryAgreementandAffordableHousingCovenant(the “Agreement”)made
this27th day ofNovember,2006by AvalonActon, mc, aMarylandcorporation,havingan
office addressof2900EisenhowerAvenue,Third Floor, Alexandria,Virginia 22314(the
“Developer”)andThe Town of Acton, a municipalcorporationdulyorganizedunderthe laws
oftheCommonwealthof Massachusetts,actingby andthroughits Boardof Selectmenwith its
officesat472 Main Street,Acton, Massachusetts01720 (the “Town”).

BACKGROUND:

A. Developerproposesto constructa 296-unitrentaldevelopmentwith related
• amenitiesandimprovements(the“Development”)on anapproximately35-acresitemore
particularlydescribedon Exhibit A attachedhereto(the “Property”). TheDevelopmentis also
proposedto include84 units in theTown ofWestford. TheWestfordcomponentofthe
Developmentis notgovernedor affectedby this Agreement,andexceptwhereotherwise
explicitly specified,theword“Development”asusedhereinshallmeanonly thosebuildingsand
otherimprovementsthatarelocatedwithin theTown ofActon.

B. Developerreceivedacomprehensivepermit (the“ComprehensivePermit”) from
theZoningBoardofAppealsfor theTownpursuantto M.G.L. Chapter40B, §~20-23,
authorizingtheDevelopment.TheComprehensivePermitwasfiled with theActonTown Clerk
on December20, 2005andwasrecordedwith theMiddlesex(S.D.) RegistryofDeeds(the
“RegistryofDeeds”) in Book 47074,Page265.

C. TheComprehensivePermitrequiresthat“low ormoderateincomehousing”be
includedaspartoftheDevelopmentin perpetuity,andincludesprovisionsconcerningthe
inclusionoflow ormoderateincomehousingin theDevelopment(the“Affordability
Requirements”).

D. Constructionand/orpermanentfinancing for theDevelopmentwill be obtained
from theMassachusettsDevelopmentFinanceAgencyor anotherqualifiedsubsidizingagency
(the “SubsidizingAgency”). As a componentofsuchfinancing,Developerwill be enteringinto
a separateRegulatoryAgreementandotheragreementswith respectto theDevelopmentwhich,
j~~r~ will set forthcertainrestrictionsasto low ormoderateincomehousingto be provided
aspartoftheDevelopmentasthesamemaybe hereafterextendedor amended(the“Subsidizing
AgencyAgreements”).

E. ThetermsoftheSubsidizingAgencyAgreementsarenot in perpetuity,anddo not
containcertainotherprovisiongoverningthe inclusionoflow ormoderateincomehousingin the
Development,and thereforetheTown andtheDeveloperdesireto enterinto a supplemental
regulatoryagreementto governthoseissuesfor which theSubsidizingAgencyAgreementare
silent, andto governtheAffordability Requirementsif andwhentheSubsidizingAgency
Agreementsterminateorexpire.
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NOW THEREFORE,in considerationoftheagreementsandcovenantshereinafterset
forth, andothergoodandvaluableconsideration,thereceiptandsufficiencyofwhich arehereby
acknowledged,DeveloperandtheTown herebyagreeandcovenantasfollows:

1. RegulatoryAgreements.It is theintentionoftheComprehensivePermitandthe
partiesheretothat theDevelopmentwould, in perpetuityandwithout interruption,be subjectto a
suitableregulatoryagreementconsistentwith theComprehensivePermitgoverningthelow or
moderateincomehousing(the “AffordableUnits”) in theDevelopment.Forso longasthe
SubsidizingAgencyAgreementsarein forceareeffect(hereinafter,the“SubsidyPeriod”),the
SubsidizingAgencyAgreementsshall satisfyin full therequirementsofConditionR.4 for a
regulatoryagreement. Fromandaftertheexpirationor terminationofthe SubsidizingAgency
Agreements,this Agreementshall immediatelytakeeffect astheRegulatoryAgreement
specifiedin ConditionR.7 oftheComprehe~nsivePermit. Theprovisionsofthepreceding
sentenceshallbe self-operative,butDeveloperagreesto givenoticeto theTownwithin tendays
aftertheterminationof theSubsidizingAgencyAgreementsshouldthesameterminateprior to
theendoftheQualified ProjectPeriod(asdefinedin theSubsidizingAgencyAgreements).
Developershall alsoprovidetheTownwith copiesof:

(a) anynoticesofdefaultundertheSubsidizingAgencyAgreementsimmediately
following Developer’sreceiptofanysuchnotices(e.g.,thenoticescontemplated
underSection10(a)and(g)of the MassDevelopmentRegulatoryAgreement);and

(b) anynoticesor correspondencefrom theSubsidizingAgencyor its agentor
• assigneesto Developer,notif~’ingDeveloperoftheAgency’sintentionto

terminatetheSubsidizingAgencyAgreementsprior to theexpirationofthe
QualifiedProjectPeriod(e.g.,anynoticeservedunderSection9 ofthe
MassDevelopmentRegulatoryAgreement).

2. Affordability Requirements.Pursuantto thetermsofConditionR.I ofthe
ComprehensivePermit, theDeveloperhaselectedto restrict twentypercent(20%)oftheunits in
theDevelopment(the“Affordable Units”) to householdsearningnotmorethanfifty percent
(50%)of themedianincomefor theapplicablearea,chargingrents(the“Maximum Rents”)that
arepermittedby theSubsidizingAgencyAgreements,all in accordancewith theapplicable
rules,regulationsandguidelinesoftheSubsidizingAgency. Withoutderogatingfrom the
provisionsofSection6 belowrelativeto theexclusivejurisdictionoftheSubsidizingAgencyto
monitorandenforcetheaffordabilityrequirementsduring theSubsidyPeriod,theDeveloper
shallprovideacopyto theBoardofSelectmen,ofanystatements,reports,notices,or
certificationsmadebytheDeveloperto theSubsidizingAgency(or its monitoring agent)relative
to theDeveloper’scompliancewith theaffordabilityrequirementsin theSubsidizingAgency
Agreementscontemporaneouswith theDeveloper’sdelivery ofsuchdocumentsto the
SubsidizingAgency.

From andaftertheSubsidyPeriod,theDevelopmentshall continueto berestrictedso that
20%oftherentalunits thereinwill be occupiedby householdsearningnot morethanfifty (50%)
oftheapplicableareamedianincome,andtherentschargedto theAffordableUnits are
affordableto householdsearning50%ofsaidareamedianincome(the “GeneralAffordability
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Requirement”),all in accordancewith theapplicablerules,regulationsandguidelinesof the
SubsidizingAgency(or its successoragency)thatexistedjustpriorto theexpirationor
terminationoftheSubsidizingAgencyAgreements.To theextentthat theSubsidizingAgency
(or its successoragency)hasceasedto promulgatesuchapplicablerules,regulationsand
policies,thentheGeneralAffordability Requirementshallbe carriedout in accordancewith
substituteregulationsofafederalorstategovernmentalagencyprovidingsubsidiesfor low or
moderateincomehousingasshallbe reasonablydeterminedby theDeveloperandtheTown, in
orderto ensurethecontinuedavailability oftheAffordableUnits for thepurposessetforth
hereinand in theComprehensivePermit for theentiretermoftheAgreement.Further,if M.G.L.
c. 40B (or its successorstatute)still providesamandatefor municipalitiesto providelow or
moderateincomehousing,thentheDeveloperagreesto operateandmanagetheDevelopmentas
would permittheDevelopmentto be creditedtowardstheTown’s SubsidizedHousingInventory
for purposesofChapter40B. The provisionsoftheforegoingsentenceshallnot requirethe
Developerto takeanystepsor imposeanyadditionalrestrictionson itselfor theDevelopment
after theSubsidyPeriod,in addition to theGeneralAffordability Requirement.

The Boardof Selectmenshall establishreasonablerulesandprotocolsto governthe
monitoringoftheaffordabilityrequirements,including anyreportingandnoticeobligations,and
maydesignatean entity to serveasits monitoringagentto monitor theDeveloper’scompliance
with theaffordabilityrequirements.Theselectionof tenantsin theeventofunit vacanciesshall
be governedbytheapplicablerulesoftheSubsidizingAgencyjustprior to theexpirationor
terminationoftheSubsidizingAgencyAgreements,arid in theabsenceof suchrides,by therules
ofanothersubsidizingagencythatarereasonablyacceptableto theTown andtheDeveloper.

3. Phasing-inofAffordableRentalUnits. Consistentwith therequirementsofthe
SubsidizingAgency,theAffordableUnits shall beconstructedandrentedcontemporaneously
with themarket-rateunits in theDevelopment.

4. Reportingon LimitedDividend; Cooperation.Without derogatingfrom the
provisionsofSection6 belowrelativeto theexcusivejurisdictionoftheSubsidizingAgencyto
monitorandenforcetheprovisionsof theSubsidizingAgencyAgreementsrelativeto limited
dividendsfrom theDevelopmentduringthe SubsidyPeriod,theDevelopershallprovidea copy
to theBoardofSelectmenofanyandall certifications,statements,reports,appraisals,and
notices,includingbutnot limited to requestsby theDeveloperto theSubsidizingAgencyto
revaluetheDeveloper’sequityin theDevelopment,madeby theDeveloperto the Subsidizing
Agency(or its monitoringagent)relativeto theDeveloper’scompliancewith the limited
dividendprovisionsin theSubsidizingAgencyAgreements(e.g.,all statementsrequiredto be
submittedunderSection19 oftheMassDevelopmentRegulatoryAgreement),contemporaneous
with theDeveloper’sdeliveryofsuchdocumentsto theSubsidizingAgency(or its monitoring
agent). If, atanytime duringtheSubsidyPeriod,theSubsidizingAgencydeterminesthat there
is project incomeor fundsthat, in accordancewith theSubsidizingAgency’slimited dividend
policiesare(a) not eligible to be distributedto, or retainedby, theDeveloper,or (b) not retained
by theDeveloperor theSubsidizingAgencyfor thebenefitoftheDevelopment,(“Excess
Profits”) thentheDevelopershall cooperatein goodfaithwith any effort by theTownto have
theSubsidizingAgencydirect theExcessProfits to theTown’s affordablehousingtrustfund.
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5. Local Preference.In accordancewith the termsoftheComprehensivePermit,to
themaximumextentpermittedby law, householdshavingan ActonConnection(assuchtermis
definedin theComprehensivePermit) shall havefirst preferencefor therentalof70%ofthe
AffordableUnits, all in accordancewith the termsofConditionR.4(b)oftheComprehensive
Permit.

6. Monitoring andEnforcement.DuringtheSubsidyPeriod,theSubsidizing
Agencyshall haveexclusiveauthorityandjurisdictionfor all monitoring,oversightand
enforcementfunctionswith respectto theAffordableUnits, includingwithout limitation,
provisionoftheAffordableUnits,monitoringeligibility for tenancy,calculationofaffordable
rentalsandall mattersrelatedto limited dividendrestrictions.Notwithstandingthe foregoing,
throughoutthetermofthis Agreement(including, without limitation, during theSubsidyPeriod),
theTown shall havethe right to monitortheDeveloper’scompliancewith Sections3 and5 of
thisAgreement,andtheDevelopershall reasonablycooperatewith theTownin its tenant
selectionprocessesto ensurethat the localpreferenceset forth hereinis compliedwith, to the
maximumextentpermittedby law andthe requirementsof theSubsidizingAgency.

7. SubordinationandCompliance.In theeventof anyconflict or inconsistency
betweenthetermshereofandthetermsoftheSubsidizingAgencyAgreements,andprovided
that suchconflict is not inconsistentwith thebasicintent ofthisAgreementto preservethe
Affordable Units as“low ormoderateincomehousing”for theentiretermhereof,thetermsof
theSubsidizingAgencyAgreementsshall controlduringtheSubsidyPeriod. Theexecutionand
recordingofthis AgreementandtheSubsidizingAgencyAgreementsshall satisfyin full:

(a) the requirementsof SectionsR.4oftheComprehensivePermitto executeand
recorda RegulatoryAgreement;and

(b) therequirementsof SectionR.7 oftheComprehensivePermit.

8. GoverningLaw. This Agreementshall be governedby the lawsof the
CommonwealthofMassachusetts.Any amendmentsto this Agreementmustbe in writing and
executedby all ofthepartieshereto.The invalidity ofanyclause,part, orprovisionofthis
Agreementshallnot affectthevalidity ofthe remainingportionshereof.

9. Notices. All noticesto be givenpursuantto thisAgreementshallbe in writing
andshallbe deemedgivenwhendeliveredby handorwhenmailedby certifiedor registered
mail, postageprepaid,returnreceiptrequested,to thepartiesheretoattheaddresseesetforth
below,orto suchotherplaceasapartymay from time to time designatebywrittennotice:
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To Developer:

AvalonActon, Inc.
doAvalonBayCommunities,Inc.
1000 BridgeportAvenue
Suite258
Shelton,Connecticut06484
Attention: JoanneLockridge,SeniorVice President-- Finance

With copiesto:

AvalonBayCommunities
2900EisenhowerAvenue,Third Floor
Alexandria,Virginia 22314
Attention: GeneralCounsel

and

Goulston& Storrs,P.C.
400 Atlantic Avenue
Boston,Massachusetts02110
Attention: StevenSchwartz,Esq.

To Town:

Town ofActon
TownHall
472 Main Street
Acton, Massachusetts01720
Attn: Boardof Selectmen

With a copyto:

StephenD. Anderson,Esq.
Anderson& Kreiger,LLP
43 ThorndikeStreet
Cambridge,Massachusetts02141

10. This Agreementandall ofthecovenants,agreementsandrestrictionscontained
hereinshall bedeemedto be an affordablehousingrestrictionasthat termis definedin G.L. c.
184,§ 31 andasthat termis usedin G.L. c.184,§ 26, 31, 32 and33. This Agreementis made
for thebenefitoftheTown,andtheTown shall be deemedto betheholderoftheaffordable
housingrestrictioncreatedby thisAgreement.TheTownhasdeterminedthat theacquiringof
suchaffordablehousingrestrictionis in thepublic interest. The termofthisAgreement,the
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rentalrestrictions,and otherrequirementsprovidedhereinshall remainfor so longasthe
Developmentexistson theProperty.

11. Developerintends,declaresandcovenantson behalfofitselfandits successors
andassigns,andthepartiesheretoagree(i) that thisAgreementandthecovenants,agreements
andrestrictionscontainedhereinshall be andarecovenantsrunningwith the land,encumbering
theDevelopmentfor the termofthis Agreement,whichshall runconcurrentlywith the termof
the“Affordability Requirements”in theComprehensivePermit,andarebindingupon
Developer’ssuccessorsin title, (ii) arenotmerelypersonalcovenantsofDeveloper,and(iii)
shall bindDeveloper,its successorsandassignsfor thetermoftheAgreement,andshall inureto
thebenefitofthepartiesheretoandtheir respectivesuccessorsandassigns.Developerhereby
agreesthat anyandall requirementsofthe lawsoftheCommonwealthofMassachusettsto be
satisfiedin orderfor theprovisionsof thisAgreementto constituterestrictionsandcovenants
runningwith the landshall be deemedto be satisfiedin full and that anyrequirementsof
privilegesofestatearealsodeemedto besatisfiedin full. Developershall causethis Agreement
to berecordedin theRegistryofDeeds(or, if thePropertyconsistsof registeredland, to be filed
in theMiddlesex(S.D.) RegistryDistrict oftheLandCourt). Developershall pay all feesand
chargesincurredin connectionwith suchrecordingor filing.

12. TheDeveloperherebyrepresents,covenantsandwarrantsasfollows:

(a) TheDeveloper(i) is a corporationduly organizedunderthe lawsof theStateof
Maryland,and is qualified to transactbusinessunderthe lawsof the
CommonwealthofMassachusetts,(ii) hasthepowerandauthority to own its
propertiesandassetsandto carry on its businessasnow beingconducted,and
(iii) hasthefull legal right, powerandauthorityto executeanddeliver this
Agreement.

(b) Theexecutionandperformanceof this Agreementby theDeveloper(i) will not
violateor, asapplicable,hasnot violated anyprovisionof law, rule or regula-
tion, or any orderof any court or otheragencyor governmentalbody, and(ii)
will not violateor, asapplicable,hasnotviolatedany provisionof any
indenture,agreement,mortgage,mortgagenote,or otherinstrumentto which
the Developeris apartyor by which it or theDevelopmentis bound,and (iii)
will not resultin thecreationor impositionofany prohibitedencumbranceof
any nature.

(c) TheDeveloperwill, atthetimeofrecordingof thisAgreement,havegoodand
marketabletitle to thepremisesconstitutingtheDevelopmentfree andclearof
any lien or encumbrance(subjectto encumbrancescreatedpursuantto this
Agreement).

13. Recognizingthateachpartymay find it necessaryto establishto third parties,
suchasaccountants,banks,potentialor existingmortgagees,potentialpurchasersor the like, the
thencurrentstatusofperformancehereunder,eitherpartyon therequestoftheotherpartymade
from time to time,will promptly furnishto the requestingpartya statementof thestatusofany
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matterpertainingto thisAgreement,including,without limitation, acknowledgmentsthat (or the
extentto which)eachpartyis in compliancewith its obligationsunderthetermsofthis
Agreement.

IN WITNESSWHEREOF,thepartiesheretohavecausedthis Agreementto be executed
asa sealedinstrumentas ofthedatefirst abovewritten.

DEVELOPER:

AVALON ACTON, INC.

By: ________________________
Its
Hereuntoduly authorized

COMMONWEALTH OFMASSACHUSETTS

Countyof ~, ss

On this _______ dayof , 2006beforeme,theundersignednotarypublic,
personallyappeared_______________, ~provedto me throughsatisfactoryevidenceof
identification,which were ~, to bethepersonwhosenameis
signedon theprecedingdocument,as_________ of ~, a _______________

corporation, andacknowledgedto methats/besignedit voluntarilyfor its statedpurpose.

• NotaryPublic
My commissionexpires:
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TOWN:

By its Boardof Selectmen,

WalterM. Foster,Chairman

F. Dore’ Hunter

LaurenS. Rosenzweig

PeterK. Ashton

Andrew0. Magee

COMMONWEALTH OFMASSACHUSETTS

COUNTY OFMIDDLESEX ,ss.

Onthis _______ dayof ~, 2006beforeme,theundersignednotarypublic,
personallyappeared_____________,provedto me throughsatisfactoryevidenceof
identification,which were______________________________,to be thepersonwhosenameis
signedon theprecedingdocument,asChairmanoftheBoardofSelectmenfor theTown of
Acton, andacknowledgedto methat he signedit voluntarily for its statedpurpose.

Notary Public
PrintName:
My CommissionExpires
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EXHIBIT A

Property Description

Thosecertainparcelsof landin Acton, MiddlesexCounty,Massachusetts,beingshownasLots
1 and2 andthe feein AvalonDrive as shownon theplanentitled “The WoodlandsatLaurel
Hill, ComprehensivePermit,Acton andWestford,Massachusetts(MiddlesexCounty),Record
Plan,For: Woodlandsat Laurel Hill, LLC,” Scalel”=40”, datedOctober19, 2005,andrevised
June2, 2006, recordedwith MiddlesexSouthRegistryofDeedsas PlanNo. — of 2006,and
recordedwith MiddlesexNorthRegistryof DeedsasPlanNo. of 2006.
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